
 SUMMARY OF PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY 
JUDGMENT AND OPPOSITION TO THE GOVERNMENT’S MOTION TO DISMISS 

 
  On October 15, 2012, Plaintiffs filed an opposition to the government’s motion to dismiss 
certain counts of Plaintiffs’ Complaint, as well as an affirmative motion for partial summary 
judgment, requesting that the Court grant judgment in Plaintiffs’ favor on the counts the 
government is seeking to dismiss.  The counts in question are those in which the Plaintiffs have 
alleged that USDA's administrative claims program for women farmers violates their 
constitutional rights to Equal Protection and Due Process, as well as their statutory rights.   
Plaintiffs' brief makes the following points: 
 

� The administrative claims program USDA is offering to women farmers has less benefits 
and is substantially more onerous and burdensome than the programs USDA offered to 
African-American and Native American farmers.  Among other differences, women 
farmers face higher evidentiary standards, more confusing and complicated program 
documentation, broader releases of claims, and no legal assistance, which was provided 
without charge to African-American and Native American claimants.  USDA’s admission 
that it treats women farmers differently than it does other minority groups because the 
court did not certify a class of women farmers does not provide even a rational basis for 
USDA's discrimination.  USDA’s own conduct created that difference in that it 
voluntarily consented to classes for damage awards for other minority farmers but refused 
to do so for women farmers.  This inequitable treatment of women farmers, when 
compared to other minority farmers, violates Plaintiffs' rights to equal protection. 
 

� The claims program for women farmers creates a property right for those who meet the 
program's eligibility requirements, and USDA cannot deprive women farmers of that 
property without due process of law.  Plaintiffs’ due process rights are violated because 
of the serious deficiencies in the claims process that appear to have been incorporated 
into the program in order to deter claimants and/or preclude them from succeeding and 
obtaining awards.  The program and process deficiencies include the submission of a 
lengthy and confusing claim form that conflicts with other documents that USDA has 
issued about the claims program; a mandatory broad release of claims; irrational and 
excessive evidentiary hurdles requiring the submission of original documents decades old 
or sworn statements of eye witnesses; a bar on recovery if any relative of a claimant has 
received an award from any other minority farmer program, even if the discrimination at 
issue was not based on gender; and USDA's right to submit evidence against a claimant 
without her knowledge and ability to respond.  The claims program requires that women 
must give up the right to sue the government on claims unrelated to the claims program 
and also relinquish their right to contract with attorneys as they see fit.  These 
requirements violate the doctrine of unconstitutional conditions, which provides that the 
government cannot require a citizen to give up a constitutional right in order to receive a 
government benefit if the right given up has little relationship to that government. 
 

� The implementation of a sub-par claims program for women farmers constitutes 
unreasonable agency action, and the agency has violated its own regulation prohibiting 
discrimination based on gender in all USDA programs and activities.  Accordingly, 



USDA’s implementation of the claims program violates the Administrative Procedures 
Act. 
 

Of particular note, the brief was supported by:   
 

(a) A sworn declaration of Benny Bunting, a farm advocate who assisted farmers with the 
claims programs for African-American and Native American farmers.  Mr. Bunting  
stated that, while he is pleased that USDA has made progress in launching a claims 
process for women farmers, the claims program for women farmers involves more 
confusing and difficult forms and requirements than the programs for African-American 
and Native American farmers (see Exhibit 3 to Plaintiffs’ brief); and 

 
 (b) The expert report of Eugene P. Ericksen, a survey expert, who criticized the form for 

the claims program that USDA is offering to women farmers and opined that the form to 
be utilized by women farmers is substantially deficient in numerous ways, exacerbated by 
the programs’ failure to make legal counsel available to women claimants, as was 
provided to other minority claimants.  In addition, Dr. Ericksen opined that the claim 
form for women claimants is more burdensome than those used in the claim programs for 
African-American and Native American farmers (see Exhibit 4 to Plaintiffs’ brief). 

 
  


